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C momeHTa BCTyIUIeHUS B 3akoHHYyI0 cmry Komekca PecnyGnmkn bemapyck o
opake u cembe (nanee — KobC), 1. e. ¢ 1 centadps 1999 rona, y rpakian, BCTyIaro-
X B Opak, MosSIBUJIACh BO3MOXKHOCTh 3aKiouarh OpauHblii 1oreBop [15,60]. Tloato-
My, Ha CETOJIHAIIHUN JIeHb, HHCTUTYT OpPadyHOTO IOTOBOpa HEMBIIACTCS TMPUHIIUIIH-
aTbHO HOBBIM I OEJOPYCCKOro mpaBa. TeM He MEHee JOBOJBHO OOJjbInas 4acTh
rpa)<JiaH IMeeT 0 OpayHOM JTIOTOBOPE HETIOHOE IMPEICTaBICHME;HE HOCTATOUYHO WH-
dbopMHpoOBaHa 0 TOM, KAKH€ BOITPOCHI MOXKHO yPETryJIHPOBaTh C TOMOIIBIO TAKOTO JI0-
roBOpa, 4ToObI U30€KaTh B TaJbHEUIIIEM pa3pelICHUS . CEMERHBIX CITIOPOB B CYJeOHOM
nopsiike. [lotomy, HecMOTpst Ha HayuyHbIe myoauKal i nHpopmanmio B8 CMU, Ho-
CSIIYI0 CKOpee HAyYHO-TIOMYJISAPHBIA XapakTep, MpeACTaBiseTcs Ie1ecoo0pa3sHbIM
0o0paTUThCSl K ITOM TeMe, KakK SIPKO OTpakarolen e TpaHCHopMaIMOHHBIE TIpoIleC-
Chbl, KOTOPBIE TTPOUCXOJIAT B OOIIECTBE, B YACTHOCTU CATAKUM MHCTUTYTOM, Kak Opak,
U KaK Ha 3TO pearupyeT 3aKOHOJATeIbCTBO.

BBenenuto B 6emopycckoe mpaBo HOBEIWIBI O @payHOM JIOTOBOpE MpEIIecTBOBA-
Ja 10ras nojeMuka: Oyner jau oH BoctpeboBan? OMH U3 apryMEHTOB MPOTUBHUKOB
BBEJICHUSI ATOM HOPMBI CIEAYIONIMI: MOCTPANaeT MOpaJbHO-HPABCTBEHHAs! CTOPOHA
OTHOIIEHUH: OpayvHbIi JOTOBOP - CTUMYJISHIUS Pa3BOJIOB. 3aKIIIOYasi €ro, CypyTry He-
BOJILHO JEMOHCTPUPYIOT OTpeneagHHOS HEAOBEpHUE K MPOYHOCTA OTHOIICHUH, Oec-
KOPBICTHIO YYBCTB, IOTCHIIMAILHO HACTPOCHBI HA pa3BoJ. JIpyroi apryMeHT IPOTHUB:
OpayHBIii TOTOBOP, B OCHOBHOM;,HalpaBJieH Ha yperyJIHpPOBaHWE HMMYIICCTBEHHBIX
OTHOIIEHUHN MEXy CyNpyTraMu, a CPEIHECTATUCTHYECKAsI CEMbsl HE BJIJICET I0POTrO-
CTOSAIIMMH BUIAMH UMYIIIECTBA «CaMOJIETaMHt, MTAPOXOIaMm», T. €. CYIPyram, YCJIOB-
HO TOBOpSI, HeUero AemuTh. OfHaKo MUPOBas MPAKTHKA TOKA3bIBAET, YTO KOJIUYECTBO
3aKJIIOYEHHBIX JOTOBOPOB OTHIOJH HE MPSIMO MPOMOPIHUOHATHHO KOJUYECTBY Pa3Bo-
noB. Uto kacaercsypasiiesia UMyIIecTBa MPU PACTOPKEHUU Opaka, TO ¢ TAKMMH HCKa-
MU CBSI3aHO J1I0CTaTOYHO OO0JIBIIIOE KOJIUYECTBO JIe]l O pacTopxeHuu Opaka B Pecry6-
ke benapycs. CoOTBETCTBEHHO, rpaskjaHaM €CTh YTO JEIUTh, HE3aBUCUMO OT pa3-
HUIIbI B YPOBHE, 0JIATOCOCTOSIHUSL CeMel (3eMesbHbIe YYaCTKU, KBAPTUPHI, JauM, aB-
ToMOOMIH, Ou3Hee). [Ipu pacTopkeHnn Opaka B CyAeOHOM TOPSIIKE BIEPBBIE B3bIC-
KHBAETCS FOCTIONIINHA B pa3Mmepe 4 0a30BbIX BEIMYWH, a TIPH pa3fieie UMYIIECTBA —
orpflenbHO eme 5% ot cymmbl ucka [4]. [IpaBna, npu pacrop:keHun Opaka depes op-
raibl3AI'C rocnonuimHa Takke coctapiisieT 4 6a30Bble BETUYUHBI. A €CJIM TOBOPUTH
0 HOTAPHAJIHLHOM YJAOCTOBEPEHUU OpavyHOro JOTOBOpA, TO HOTApHAIbHBINA Tapud 3a
KOHCYJIbTAIIMIO TI0 TOMY IOBOJIY cocTaBisieT 1 6a3oByro BenmuuHy (25.5py0.), moj-
TOTOBKY ITPOEKTa JOTOBOpa — 2 0a30BBIX BEIMYMHEI, a YAOCTOBEpeHHE — 6 0a30BBIX
BEJIMYMH HE3aBHCHMO OT CTOMMOCTH HMMYIIECTBA, IOPUIAMYECKYIO CYIAb0Y KOTOPOTO
OTIPEJIEISIIOT CYNPYTU JAaHHBIM coryiamieHueM [5]. bpauHblil 10oroBop 3akioyaeTcs B
TpEX dK3eMIUIsApax (OAMH OCTAETCS Y HOTApUyca, U KaXIbIi U3 CYIPYroB MOJIy4aeT
cBO# AK3eMIUIsIp). [IoMOYh COCTaBUTH JOTOBOP MOKET KaK aJIBOKAT, TAK U HETIOCPE-
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CTBEHHO HOTapHUycC, KOTOPBIA OyAeT ero ynoctoBepsaTs. CTpOro yTBepKI€HHOTO TEK-
CTa IOTOBOPA HE CYLIECTBYET, IPUMEPHBIA TEKCT MOKET IPEIIIOKUTh HOTAPUYC, OJ-
HAKO COJIEp’KaHue JOrOBOpa 3aBUCUT UCKIIIOYUTEIBHO OT BOJIM CynpyroB. TpeboBaHue
OJIHO: MYHKTHI JIOTOBOpa HE JIOJDKHBI HapyluaTh 3akoHbl PecnyOnuku benapyce, T. e.
VIIEMJISITh KOHCTUTYIIMOHHBIE TPaBa U CBOOOIBI TPaXK/IaH, YXY/IIIaTh, IO CPABHEHUIO C
JCUCTBYIOIIMMH HOPMaMH, TOJIOKEHUE JeTei (Hampumep, YMEHbIIATh pa3Mmep aju-
MEHTOB IO cpaBHEHHIO ¢ ycTaHOBIeHHbIM KobC), MeHsATh cTraTyc umylecTBa, MpH-
Ha/IJIeKABIIETO CyNpyraM Ha MmpaBe COOCTBEHHOCTH 10 Opaka.

UYro kacaercsi conepikaHus OpavyHOro JTIOTOBOpPa, TO ¢ MOMEHTA BKIFOUCHUS J1aH-
Horo uHctutyta B KobC, npenycMarpuBanoch, 4TO NPEeAMETOM JIOFOBOPA SABISFOTCS
HE TOJBKO BOIIPOCHI, CBSI3AHHBIE CO CTATYCOM COBMECTHOI'O HMMYIIECTBa, CyNPYroB,
MMYILIECTBA, MPUHAJUICKAIIEr0 KAKIOMY U3 CYIPYroB, HE TOJBKO BOIPOCHI MaTEpH-
TBHBIX 00S3aTEIHCTB CYMPYTrOB MPH PACTOPKCHUH Opaka W MOPSIKE paszesa uMy-
IIECTBA B 3TOM CJly4yae, HO U BOIIPOCHI, CBA3aHHbIE C (OpMAMUMMETOIaMHU BOCIUTA-
HUS JIETEH, a TaKKe Kacarolluecs BOCHUTAHUS U COJEp:KaHUs NETel B cilyyae pac-
TOp>KEHUSI Opaka M CHUTyallu, CBS3aHHOW C pa3/IelIbHbIM HPOXKHUBaHUEM PEOCHKA C
OIHUM U3 POIAUTEIEN.

Opnaxo Oenopycckue Tpax/iaHe yalle BCero B OpauHOMJIOrOBOpe IpeaycMaTpu-
BaIOT OCOOBIN, TOTOBOPHOM PEXKUM HMYIIECTBA, aHE BOMPOCHI, CBI3aHHBIE C BOCIH-
TaHWEM JETEel WM MECTOM UX MpOKUBaHHUS. CKOPEe,KaK O KypbE3HBIX CUTYAIUSIX
HOTapUYCHI TOBOPSAT O PEIKO BCTPEUAIOIINXCSB OPadHbIX 10TOBOPAX MOJIOKEHHUIX 00
M3MEHEHUN MaTepHalbHbIX 00s3aTENbCTB CYMPYEOB JAPYT Mepell IpyroM B ciydae
CyNpyKeckoil nu3mensl [7]. Takue MyHKThL BHOJHE MOT'YT OBITh BKJIIOYEHBI B TEKCT
JIOrOBOPa, HO CTOPOHBI JTOJKHBI MOJyMaTh 0\TOM, KaKuM 00pa3oM OHM OyayT JOKa-
3bIBATh JaHHBIA (akT. Taxke BO3MOKHO BKJIIOUEHHE B OpayHblid 1OTOBOP IMMYHKTOB O
pacripeie/ieHny JOMaIIHUX 00s3aHHOCTeH (YOopKa KBapTUPHI, UTCHHUE JIETSIM CKa30K
Ha HOYb W T. 11.), HO TIPU ITOM4 KAKOB/Oy/eT MeXaHU3M JOKa3bIBaHUS HAPYIIECHUS
JTaHHBIX TOJIOKEeHUI? [10100HBIEIYHKTHI KpaitHe peko GUrypupyroT B JOTOBOpax,
3aknoyaembix B PecniyOonuke benapycb. A BOT, 4TO Kacaercs mpaBa cOOCTBEHHOCTU
Ha UMYILECTBO, NPUHAJIEKABIIGE CyNpyraMm 10 Opaka W B pe3yJibTaTe BIIOKEHUIA,
CICJIaHHBIX B HETO TMOENE pervcTpanuud Opaka, 3HaYUTEIbHO YBEITUYHBIIETO CTOH-
MOCTb; BO3HArpa)JaeHU ‘@ABTOpaM U U300peTaTessiM; YCTAHOBJIEHUS MPOIIEHTHBIX OT-
YUCJICHUA OT 3apmilaThl B JI0XOJ CEMbH; UMYIIECTBA, MPUOOPETEHHOIO CYNpyraMu
MOCJIe perucTpalyu Opaka; 00s13aHHOCTEH MO BHITIJIATE KPEAUTA, B3SITOTO Ha HYXKIIbI
CEMbU WUJIHU ISt YAQBICTBOPEHHUS JIMYHBIX MOTPEOHOCTEN OTHOTO U3 CYNPYTOB, TO 3TO
T€ MOJIOKEHUA3KOTOPBIE YacTO PEryJIUPYIOTCS OpadyHbIM JIOTOBOPOM. Y UUTHIBAsI IO-
cienHee, OaHKy, MPHU PEIICHUH BOMPOCA O MPEIOCTaBICHUU KpeauTa, BCE yalie Tpe-
Oy MH(OPMAIMIO O HAIWYUU Y TpakJIaH OpayHOro JOroBopa U O3HAKOMJIEHHS C
€P0 TEKCTOM.

B Pecnybnuke benapych Opaddbie 10rOBOPHI IpakIaHe CTANM 3aKII0YaTh TOJIHKO
co Broporo kBaptasa 2001 roga. CTaTUCTUKY O KOJIMYECTBE yAOCTOBEPEHHBIX Opay-
HBIX J0roBOpOB HOoTapuychl 10 2009 roxa He BelH, HO3TOMY OOBEKTUBHO JUHAMUKY
KOJIMYECTBA 3aKJIIOYEHHBIX JOMOBOPOB 3a IMOYTH JECATH JIET MPEICTABUTh, K COXKaJje-
Huto, Henb3d. Ho ¢ 2009 ronma cymiecTByeT Takasi CTaTHCTHKA, COTVIACHO KOTOPOM,
KaXIbIA TOJ MMEETCS YCTOMYUBBIA POCT YHUCIA PETUCTPUPYEMBIX B peciyOIuKe
OpauHbIX 10roBOopoB — npumepHo Ha 10% B roa. Tak, 3a 2018 rox Genopycckue HO-
Tapuychl yaoctoBepusin okosio 4000 moroopos [6, 4]. Kak npaBuio, 6padHbie J10T0-
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BOPBI 3aKJII0YaroT Joau crapiie 40 JieT u He Mpu perucTpanuu Opaka, a moclie J0-
CTaTOYHO JIJTUTEIIHBHOTO TIEPHOJia HAXOXKIACHHUS B Opake, OO Te TrpakaaHe, KOTOPhIC
BCTYIAIOT B NMOBTOPHBIN Opak. HoTtapuyckl mpejiaratoT KOHCYJbTUPOBATH JIMIL, TO-
JAIOIIKUX 3asBJICHUE O PEerucTpauuu Opaka, 0 BO3MOXKHOCTH 3aKJIFOUEHUSI TAKOTO J10-
roBopa. A TICUXOJIOTH YTBEPXKJIalOT, YTO NPHU OOCYXKJIEHUU COAepKaHus OpayHOro
JIOTOBOpa BCTYMAONIKE B Opak JIMIa, BO3MOXKHO, JIyYIlle Y3HaJIU Obl JpyT Apyra, uto,
B KaKOI-TO Mepe MpUBEIIO Obl B JalIbHEMIIEM K COKPAILLIEHUIO Pa3BOJIOB.

3a npomemmee ¢ 1999 roga Bpemsi paBoBO€ peryJupOBaHKUE TAHHOTO MPABOOT-
HOIIIEHUsI TIpeTepneso psan u3meHeHuil. Tak, nznadansHo, B KobC ObLia To1bK0 0/1HA
13 crathsi, yCTaHABIMBAIOIIAsL, YTO OpayHbIA JTIOrOBOP 3aKIIOYACTCS MEXKIY Tpakia-
HaMH, 3aPETUCTPUPOBABIIMMHE Opak, JJIs MOBBIIMICHUS KYJIbTYPhl OpauHbIX ©@THOIICHHIMA
U YKpeIieHUs: Opaka U CEMbH M MOJUICKUT 00s3aTeIbHOMY HOTapUAIBbHOMY YAOCTO-
BepeHuto. B 2006 roay B Hee ObLIM BHECEHBI U3MEHEHMS, TTO3BOJISIIOIINE PETUCTPUPO-
BaTh OpayHbBI JOTOBOP, 3aKII0YAEMbINA MEXKIY <«JTUIIaMH, BCTYHAIQIIAMU B OpaK», T. €.
dakTUyecKky B Opake He COCTOSIIMMH, a TAKKE MEXITY HECOBEPIIICHHOJIECTHUMH |2, 22].
B cootBetcTBUU ¢ 3akoHoM PecnyOmuku benapycs 0107.01.2012°rona B KobC 6b11a
BBeZieHa CT. 13-1 «Dopma u nmopsAIoK 3aKiIioueHuss bpauuoro moroBopay», npemaycMar-
pUBaroias 00s3aTeNIbHYI0 FOCYIapPCTBEHHYIO PETUCTPALIA. OPAYHOT0 JI0TOBOPA, €CIH
B HEM HJIET P€Yb O HEABMKUMOCTH, a TAKKE PEryIMPYIONIdsl BONPOCHl BCTYIUICHUS B
3aKOHHYIO CHJIy OpadyHOro JI0roBOpa, 3aKIOYEHHOIO MEXIy JIIOJbMHU, B Opake He co-
CTOSAIIMMHU, a TAK)KE HECOBEPILIEHHOJETHUMH, BCTYHAOIIMMU B Opak [3, 8]. B ciyuae
3aKJIIOUEHUs1 OpayHOro J0roBOpa MEXAy rpakJaHamu, B Opake HE COCTOSIIUMU, T. €.
«JTUIIaMH, BCTYNAIONTUMH B Opak», TOTOBOP ITPHOOPETACT IOPUINIECKYIO CHITY, TOJIHKO
C MOMEHTA PErucTpaIy Opaka MeX Ty STUMHU JIIOTEMHU.

Hano otnars gomxHOe cripaBeIMBOCTIH,/C (PYHKIIMEH YKpEIIeHUs! CEeMbH HOBEJI-
7a 0 OpayHOM JJOTOBOpE HE ClipaBUfach. bOMBIIMHCTBO OpavyHbIX IOTOBOPOB B HAIIEH
CTpaHe 3aKJIIYaloT T€ Mapbl, KOTOPbIE JIOCTATOYHO OMPEACICHHO PEIIMIA PacTOpr-
HyTh Opak. Torma, yauThiBasi Pa3HUIly B pa3Mepe rOCTOIUINHBI, B3bICKHBAEMON TIPH
pasielie UMYIIEeCTBA MO0 COOTBETCTBYIOIIUM HMCKaM B CyAax, U TOM CYMMOM, KOTOPYIO
HEO0OXOJMMO 3aIJIaTUTh HPU 3AKITIOYCHUH OpavHOro JOTOBOpA, BHIOMPAIOT MOCIE-
Hee. Tak 4TO TOBOPUTE"@ IMOBHIIICHUHN KYJbTYPbhl OpauHbIX OTHOIICHUM, KAaK IEJH
OpadyHOro JMOroBopa, MoXKalyd, YMECTHO, a BOT IMOJIOKEHHE 00 YKPEIUICHUU CEMbU
osuto B 2012 rogy 'm3nréeta cratbu 13 KobC ynpazaueno [3, 8]. Hago otMeTuts
TaKXe, 4YTO HAa CETONHAIIHHUI JAEHb OTCYTCTBYET JIETAJIbHOE OINPEIEICHUE TOHSITHUS
«OpayHbId TOFOBOP» ‘M CTaTyca «JIHI], BCTYMAIOMIMX B Opak». 3aKOHOM HE Mpemy-
CMaTpPUBACTCA B 3TOM clly4ae MPEAbSIBICHUE HOTAPUYCY KAKUX-ITHOO JTOKYMEHTOB,
MOATBEPKAAIONINAX HAMEpPEHUE TPaXKIaH 3apETHCTPUPOBATh B JaJIbHEWIIEM Opak.
OnHako 3Ta CHTyalMsi HE HAapyllaeT HUKAKUX JEUCTBYHOIIMX HOpM. Kpome Toro,
cti13 B 2012 Tony OblIIa 1OTIOTHEHA TTOJIOKEHUSIMU, YTOUHSIOIIUMA MOMEHT, C KOTO-
pPOTO. OpayHbIil TOTOBOP CUHTACTCS MPEKPATHBIINM JAcicTBUE. B HacTosmeM penax-
uus ctl3 KobC npemycmarpuBaeT BO3MOXHOCTh JIEUCTBHSI OpayHOro J1I0roBOpa H
MocJjie mpeKpamieHus opaka 10 MOMEHTA UCTIOJHEHUs ObIBIIMMU CyIIpyraMmu o0s3aH-
HOCTEH, MPeyCMOTPEHHBIX OpPauyHBIM JIOTOBOPOM.

Ha ocHOBaHMM HM37105K€HHOTO MOXXHO YTBEPXKIATh, YTO 3a MOCIEIHUE IBAJLAThH
JIET TOHUMAaHHWE Tpa)kJaHAMU HaIlled CTpaHbl CYIIHOCTU U Ha3HAYEHUS TaKOTO WH-
CTUTYyTa, Kak OpayHbIi IOrOBOP, CYIIECTBEHHO M3MEHUIIOCh. JTO, OE3YyCIOBHO, SBJIS-
€TCSl CBUJICTEIIbCTBOM TOBBIIICHUS YPOBHSI MPaBOBOW WH(GOPMHUPOBAHHOCTU Tpaxk-
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JlaH, TOBBIIIEHUS UX IPABOBOM KyJbTYpbl U OTBETCTBEHHOCTH CYIIPYTOB JPYT NEPEN
APYTrOM, YTO M Ha3bIBA€TCS OCHOBHOM LIENBIO 3aKIIOYEHHUs OpayHOro JOroBopa B
cT.13 KobC. IIpu 3TOM, HENB3s HE COTJACUTCS C TEM, YTO AOBEIAEHUE Pa3NHYHBIMU
crnoco0aMu 10 HIMPOKOIrO Kpyra rpakJiaH MpaBoOBOIO COAEpKaHUsd OpavyHOro JOTOBO-
pa ¥ IPaBOBBIX IOCJIEACTBHI €r0 3aKIHOYEHUS, BO3MOXKHO, YIPA3AHUT YCTONYUBBIN
CTEPEOTHUII O TOM, YTO OpayHbIN JOTOBOP BEAET K pa3BoAy, chopMHUpyeT NOHUMAHUE
TOTO, YTO OpayHbI JOrOBOP HAINpPABJIEH HA YMEHBUIEHUE KOJIMYECTBA Pa3BOAOB H
yKperuieHue Opaka, T. K. yOMpaeT U3 OTHOLIEHHWH CynpyroB CHOpPHI MO IOBOAY UMY-
IIECTBEHHOMN COCTaBJISIOIICH.
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ABTOp aHAIM3UPYET AMHAMUKY 3aKIHOUCHHS OpayHbIX JIOTOBOPOB 3a MEPUO]I BBEJICHHS JAHHO-
ro UHCTUTYTA B 3aKOHOJAaTeNbCcTBO PecnyOnukil benapych mo HacTosiiiee BpemMsi 1 Ha ’TOM OCHOBa-
HUU JIeJIaeT BBIBOJbI 00 aKTyaJbHOCIN U BOETPEOOBAaHHOCTH OOIIECTBOM JAaHHOI'O MPaBOBOIO HH-
CTPYMEHTA, KaK CIIOCOOCTBYIOIIETOTIOBBILICHUIO YPOBHSI IPABOBOM KYJIbTYPBhI I'PaX/iaH.
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EBpeiicko-xpucTuanckue OTHOIIEHHS MOCJIe X0J0KO0CTA

Llporieccrl Tpancopmaluy B MOCTUHYCTPUATEHOM OOIIECTBE 3aTPOHYIU U (Pu-
nocoduro penuruu U UaeoNoruio obimectBa. BTopas mupoBas BoifHa cTasia mepe-
JIOMHBIM MYHKTOM Ha MyTH U3MEHEHUS WUJICOJOTUM YEJIOBEUECTBA U €r0 TEOJorhye-
ckux ycraHoBok. Hammsm u Karactpoda (X0JOKOCT) H3MEHWIM €BPEMCKO-
xpucTuaHckue otHomeHus. Kak numet uzpannbckuid paBBuH I1. ITononckuid, «Kara-
cTpoda eBponercKoro eBpeicTBa craja MOKOM JJIsl eBpEUCKUX HApPOJOB M BbI3Baja
KpU3HUC MX CO3HAHUS HE TOJBKO MO MPUYMHE HEBEPOSTHON MacIITaOHOCTH, HO U3-32
CaUCTCKOM CUCTEMAaTUYHOCTH, «HEMELUKON MyHKTYyaJIbHOCTH» B €€ OCYLIECTBIICHHH,
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